STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
JACKI E HALL,
Petiti oner,
VS. CASE NO. 94-6976
BOEI NG AEROCSPACE OPERATI ON,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

Pursuant to notice, the above-styled matter was heard before the D vision
of Admi nistrative Hearings by its duly designated Hearing Oficer, Daniel M
Kil bride, on March 21, 1995 in Ol ando, Florida. The foll owi ng appearances were
entered:

APPEARANCES

For Petitioner: Ceorge T. Paulk, Esquire
1400 Pal m Bay Road Nort heast
Pal m Bay, Florida 32905

For Respondent: Janes Blue, Esquire
Kevin O Tool e, Esquire
Hogg, Allen, Norton & Blue, P.A
324 S. Hyde Park Avenue, Suite 350
Tanpa, Florida 33601

STATEMENT OF THE | SSUES

VWhet her the Petition for Relief froman unlawful enploynent practice was
timely filed with the Florida Conm ssion on Human Rel ati ons.

VWhet her the Division of Adm nistrative Hearings has jurisdiction to conduct
a formal hearing under the provisions of Section 120.57(1), Florida Statutes, if
the Petition was not tinmely filed.

PRELI M NARY STATEMENT

On Novenber 2, 1993, Petitioner filed a conplaint with the Florida
Conmmi ssi on on Human Rel ati ons (FCHR) chargi ng Respondent with conmitting an
unl awf ul enpl oynent practice. The Comm ssion conducted an investigation and
i ssued a No Cause determ nation. The parties were notified of the Conmm ssion's
action by letter, dated Cctober 21, 1994. A Petition for Relief was filed with
FCHR on Novenber 29, 1994. On Decenber 15, 1994, the FCHR issued a Transnittal
of Petition and transmtted to the Division of Adnministrative Hearings the
Petition for Relief, together with all other "pleadings and jurisdictional
papers heretofore filed in this proceeding”. This matter was assigned to the
undersigned Hearing Oficer. In pleadings dated January 16, 1995, Respondent



filed an Answer to the Petition for Relief and filed a Motion to Dismss. A
hearing was set on the threshold i ssue of tineliness and jurisdiction. On March
21, 1995 this matter was heard on the threshold issues.

At the hearing, Petitioner was present and requested that she be
represented by George T. Paul k, Esquire, a nmenber of the Florida Bar. The
parties stipulated to certain facts and the Hearing O ficer took official notice
of the pleadings and jurisdictional papers transmtted to the Division of
Admi ni strative Hearings. M. Paulk testified on behalf of Petitioner and
of fered no exhibits in evidence. Respondent did not call any w tnesses to
testify or offer any exhibits in evidence. The hearing was recorded, but a
transcript was not prepared. Petitioner and Respondent filed | egal menoranda on
March 24, 1995.

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT

1. On Decenber 15, 1994, the Florida Comm ssion on Human Rel ati ons (FCHR)
transmitted to the Division of Adm nistrative Hearings (DOAH) a Petition for
Relief froman Unl awful Enploynment Practice, together with all other "pleadings
and jurisdictional papers heretofore filed in this proceeding."

2. The pl eadings and papers transmtted by FCHR show that Petitioner filed
a Charge of Discrimnation with FCHR on Novenber 2, 1993, chargi ng an unl awf ul
enpl oyment practice by Respondent in connection with her lay off on October 29,
1992.

3. On Cctober 21, 1994, the FCHR concluded its investigation into the
matter and issued its determnation of No Cause to believe that an unl awf ul
enpl oyment practice has occurred.

4. Notice of that determ nation was nmailed to Petitioner and Respondent on
Cct ober 21, 1994 by regular mail.

5. The Notice of Determ nation of No Cause served on Petitioner included
the foll owi ng statenent:

Conpl ai nant may request an adm nistrative
hearing by filing a PETITION FOR RELI EF within
35 days of the date of this NOIl CE OF

DETERM NATI O\ NO CAUSE.

A Petition for Relief formis enclosed with
Conpl ainant's notice. It may be beneficial to
seek legal counsel prior to filing the petition.

If the Conplainant fails to request an adm ni -
strative hearing within 35 days of the date of
this notice, the adm nistrative clai munder the
Florida Cvil R ghts Act of 1992, Chapter 760,
wi Il be dismssed pursuant to Section 760. 11,
Florida Statutes (1992).



6. Counsel for Petitioner, George T. Paulk Il, received the Notice of
Determ nation on behalf of Petitioner and prepared the petition to be "filed"
with the FCHR

7. On Novenber 25, 1994, 35 days after the Notice was mail ed, Counsel for
Petitioner transmtted to the FCHR her Petition for Relief, requesting an
adm ni strative hearing. The petition was submitted on the form provided by the
FCHR. The petition was sent by regular U S Mil.

8. The Petition for Relief was filed with the FCHR on Novenber 29, 1994,
39 days after the Notice of Determ nation was issued.

9. The FCHR transmtted the pleadings to the Division of Adm nistrative
Hearings for further proceedings.

10. At the sane tine of the transmittal to Division of Admi nistrative
Hearings, FCHR issued a notice of the petition to Respondent advising it of the
requirenent to file an answer to the Petition for Relief.

11. Respondent tinely filed its answer with affirmative defenses,
including the first affirmative defense that "Petitioner failed to file her
petition within the time allowed by law. " Respondent also filed a separate
Notice to Dismiss raising the same issue.

12. The Petition for Relief was deposited in the mail on Friday, Novenber
25, 1994, the day after Thanksgiving which is an official state holiday. The
next business day was Monday, Novenber 28, 1994.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding, and the parties thereto, pursuant to
subsection 120.57(1) and 760.11(7), Florida Statutes.

14. The threshold issue in this matter is whether the D vision of
Admi ni strative Hearings has jurisdiction to proceed to the nmerits of this
matter, or whether the proceedi ng nmnust be di sm ssed based on the untineliness of
the Petition for Relief and therefore the claimis barred.

15. Section 760.11, Florida Statutes (1993), which was created in 1992
when the Legislature nade significant revisions to Chapter 760, Florida
Statutes, addresses the adm nistrative and civil renedies that can be invoked by
Petitioner based on an assertion of an unlawful enploynent practice. The first
step is the filing of a conplaint with the FCHR, which investigates the
conplaint and renders an initial determ nation. This procedure was followed in
this case, and the FCHR i ssued its determ nation of No Cause on August 24, 1993.

16. Under the Florida Cvil R ghts Act of 1992, the D vision of
Admi ni strative Hearings is charged with the responsibility to conduct a formal
heari ng when the FCHR has issued a No Cause determ nation and the request for a
hearing has been tinely filed. Section 760.11(7), Florida Statutes. Subsection
(7) describes the adm nistrative renmedy avail abl e after a no-cause
determ nation, in pertinent part, as follows:

The aggri eved person may request an administrative
hearing under s. 120.57, but any such request nust
be made within 35 days of the date of determ nation



of [no] reasonable cause . . . If the aggrieved
person does not request an adm nistrative hearing
within the 35 days, the claimw Il be barred.

Section 760.11(7), Florida Statutes.

17. The FCHR s rules, which were adopted prior to the 1992 revision of
Chapter 760, simlarly require a tinely request for an adm nistrative hearing.
The rules provide for the filing of a petition within 30 days of service of a
noti ce of determ nation of no cause, with 5 days tinme added for service by nail
Rul es 60Y-5.004(5), 60Y-5.008, and 60Y-4.007, Florida Adm nistrative Code.

18. By rule, FCHR has nade it clear that the requirement for "filing" of a
docunent as used in its rules is a requirenment for "actual receipt of the
docunent by the Cerk of the Commission at its office.”" Rule 60Y-4.004(1),
Florida Adm nistrative Code reads as follows: "Filing or file with the
Conmi ssi on, neans actual receipt of a docunment by the Cerk of the Conm ssion at
its office . . ."

19. The only exception in the FCHR rules that would allow a late-filed
petition is as foll ows:

For good cause shown, the Chairperson may grant
an extension of tine to file the Petition for
Relief froman Unl awful Enploynent Practice,
provi ded the notion for extension of tinme is
filed within the 30-day period prescribed by
Rul e 60Y-5.008(1).

Rul e 60Y-5.008(2), Florida Adm nistrative Code. Petitioner did not seek relief
fromthe filing deadline under this extension provision

20. Section 760.11(7), Florida Statutes, requires the tinmely subm ssion of
a request for an administrative hearing, or else the claimis "barred". The
Petition for Relief was not tinely filed, hence the Petitioner's claimnmust be
deened barred

21. Petitioner has failed to establish excusabl e neglect, which mght,
under certain circunstances, excuse a delinquent filing. See, e.g., Mchules v.
Department of Admi nistration, 523 So.2d 1132 (Fla. 1988). 1/

22. In Machules, the Florida Suprene Court described the paraneters of the
"equitable tolling" doctrine as foll ows:

Cenerally, the tolling doctrine has been applied
when the plaintiff has been msled or lulled
into inaction, has in some extraordi nary way
been prevented fromasserting his rights, or

has tinmely asserted his rights m stakenly in

the wong forum 523 So.2d at 1134.

23. It is undisputed that the petition actually received by the FCHR and
thus filed within the neaning of its rules, was on Novenber 29, 1994, one day
past the statutory deadli ne.

24. The only reason offered by Petitioner for her untinmely-filed petition
was the testinony of her counsel that he mailed the petition on Novenber 25,



1994 and he was under the nistaken belief that depositing the Petition with the
US. Mil was sufficient to neet the filing requirenments of the FCHR, or, in the
alternative, that Petitioner was entitled to 35 days plus an additional five
days for mailing.

25. Petitioner did not claimthat she was lulled into inaction by anything
said or done by the FCHR or by the Respondent, or that she was msled in any
fashion. The testinony was that her counsel suffered from m sapprehension wth
respect to his obligations under the FCHR rules for filing the petition. There
was no confusion regarding howto fill out the form or regarding where it was
to be filed.

26. In this case, the Petitioner did not timely assert her rights. She
was not misled or lulled into inaction, or otherwi se prevented form asserting
her rights. Instead, the evidence shows that the Petitioner understood her
obligation to file a petition on tine, and had no excuse for failing to do so.
Envi ronnent al Resource Associates of Florida, Inc. v. Departnent of Genera
Services, 624 So.2d 330 (Fla. 1st DCA 1993); Wight v. HCA Central Florida
Regi onal Hospital, DOAH Case No. 94-0070 Recormended Order, dated July 27, 1994,
FCHR Case No. 93-3143 Final Order, dated January 26, 1995

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
RECOMVENDED that a Final Order be entered dismssing with prejudice the
Petition for Relief in Division of Adm nistrative Hearings' Case No. 94-6976 and
FCHR Case No. 94-7490, for failure to tinely file the Petition

DONE AND ENTERED this 29th day of March, 1995, in Tall ahassee, Florida.

DANIEL M KI LBRI DE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 29th day of March, 1995.

ENDNOTE

1/ The Machules tolling doctrine may be inapplicable in any event, because its
application is dependent on a threshold finding that the statutory period for
adm nistrative petitions is not jurisdictional in the sense that failure to
conply is an absolute bar to further proceedings but instead is subject to

equi tabl e consi derations such as tolling. Mchules, 523 SO 2d at 1133, n. 2.
Here, there is a statute expressly providing that failure to tinely request an
adm ni strative hearing does indeed result in the claimbeing "barred.” Section
760. 11(7), Florida Statutes.



COPI ES FURNI SHED:

CGeorge T. Paulk, Il, Esquire
1400 Pal m Bay Road NE
Pal m Bay, Florida 32905

James M Blue, Esquire

Kevin O Tool e, Esquire

Hogg, Allen, North & Blue, P.A
324 S. Hyde Park Avenue, Suite 250
Tanpa, Florida 33601

Sharon Moultry, derk

Human Rel ati ons Commi ssi on

325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Dana Baird

CGener al Counsel

Human Rel ati ons Commi ssSi on

325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.



